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By Keith Goldberg

Law360 (September 12, 2018, 8:28 PM EDT) -- Climate change goals don't get much more
ambitious than California Gov. Jerry Brown's recent executive order calling for the Golden State to
be carbon-neutral by 2045, and experts say the state will have to thread the needle through
significant legal, regulatory and practical challenges on the pathway to net-zero carbon emissions.

On Monday, the same day he signed into law SB 100, which calls for California to have 100
percent zero-carbon electricity by 2045, Brown dropped a bombshell by also inking an
executive order establishing a goal of statewide carbon neutrality by that same year. Post-2045,
the order envisions net negative carbon emissions in a state that, on its own, would be the world's
fifth-largest economy.

"That commitment is the most aggressive commitment in the world," said Craig Moyer, who chairs
Manatt Phelps & Phillips LLP's land, environmental and natural resources practice group.

Unlike SB 100, Brown's order isn't binding law and can be undone by a successor. It's a political
document more than anything, and experts say the whiff of politics from Brown's order is
particularly strong given that it was unveiled before Wednesday's start of a global climate action
summit in San Francisco.

But given the aggressive, legally binding decarbonization steps the state has already taken —
most recently, SB 100 — the order's significance can't be underestimated.

"Ultimately, these executive orders lay down a marker for the Legislature, and we later see them
codified by the Legislature," said Ethan Elkind, who directs the climate change and business
program at the University of California, Berkeley School of Law.

After all, California's landmark climate change law, commonly known as AB 32, stemmed from a
2005 executive order from former Gov. Arnold Schwarzenegger that set greenhouse gas emissions
reduction targets for the state. Its follow-up, SB 32, was the implementation of a 2015 executive
order from Brown mandating steeper GHG emissions cuts by 2030.

Brown's order also directs state agencies, led by the California Air Resources Board, to develop
frameworks to implement the carbon-neutral goal, as well as embed the goal in any future
scoping plans that outline how the state will reach its GHG-reduction goals. Those goals currently
stand at 40 percent below 1990 levels by 2030 and 80 percent below 1990 levels by 2050.

"It doesn't expand the authority; CARB would still have to find that every rule it intends to
implement has prior legislative authority," Moyer said. "But [CARB] can still use all of those tools
the Legislature has given it, now, for this goal."

That includes the state's cap-and-trade program that is the linchpin of AB 32 and SB 32's
implementation. But lawmakers and regulators will need to greatly expand the toolbox to get the
state to achieve economywide carbon neutrality in the next 27 years, experts say.
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Even with SB 100 in place, it remains to be seen how state regulators will implement it. And
Brown's office claims that the electricity sector represents only 16 percent of the state's GHG
emissions. The remaining 84 percent encompasses large swaths of the state's economy including
agriculture, heavy industry and, most notably, transportation, by far the biggest source of GHG
emissions.

"It's a hard problem. The only way out of it that seems foreseeable right now is widespread
electrification of transport," said Michael Wara, director of the climate and energy program at
Stanford University's Woods Institute for the Environment. "What are the available legal tools with
which to pursue that goal and accelerate the transformation?"

One powerful tool is the state's ability to set its own GHG emissions requirements for cars and
trucks through a Clean Air Act waiver granted by the U.S. Environmental Protection Agency. But
the Trump administration is proposing to roll back GHG and fuel economy standards for vehicles
and yank California's CAA waiver authority, as well as its waiver authority mandating zero-
emission vehicles.

Absent CAA waiver authority, Elkind said there are other steps California can take to decarbonize
its vehicle fleet that don't invite a confrontation with the federal government, such as stepping up
implementation of its low-carbon fuel standard, as well as increasing electric and zero-emission
vehicle purchasing incentives and making major investments in electric vehicle charging
infrastructure.

Experts say slashing emissions from transportation subsectors such as shipping and aviation could
be even tougher, since the state and local municipalities have limited regulatory authority beyond
their own airports and shipping ports.

California lawmakers and regulators must also be wary of tripping over the U.S. Constitution's
commerce clause, according to Elkind. For example, even if the state is able to make its own
manufacturing sector carbon-neutral, there's still the issue of products it imports from beyond its
borders, he said.

"If you put a carbon fee on products, you have to craft those carefully to avoid commerce clause
issues," Elkind said. "The commerce clause does place some limits on what California and [other]
states can legally do."

Limits on the state's ability to directly regulate emissions means that carbon capture and
sequestration will play a central role in any effort to achieve carbon neutrality by 2045, experts
say. In announcing the executive order, Brown's office said that in addition to emissions
reductions, the state would rely on increased carbon sequestration in forests, soils and other
natural landscapes.

Moyer said there will have to be a major ramp-up in the use of so-called carbon offsets where
emissions in one area are offset by emissions reductions elsewhere. CARB has issued millions of
offset credits for emissions reduction projects across the U.S. as part of its cap-and-trade
program, but Moyer said the state may have to look even further afield while making sure the
reductions are quantifiable.

"Carbon offsets, unlike criteria pollutant offsets, have to last for a long time," Moyer said. "Carbon
sequestration commitments, whether it's putting CO2 in the ground or doing something else, have
to be made for the long term."

If carbon capture, sequestration and offset efforts aren't sufficient, experts say the burden could
be further shifted to GHG emitters, forcing them to make even steeper and faster cuts beyond the
state's 2050 emissions reduction goal.

Given the size and scope of the task laid out by Brown's order, it's not surprising that he hedged a
bit by calling for a carbon-neutral economy by 2045 instead of a zero-carbon one, experts say.
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"It's already kind of breathtakingly ambitious," Wara said. "If you said zero carbon, given what we
know now, it would make it infeasible, and the legal and regulatory constraints would be too
much."

Brown's executive order may be a final political statement on climate change, since he's leaving
office in less than four months due to term limits. But it's also the governor's well-informed bet on
the state maintaining its decarbonization push, said Nossaman LLP energy partner Marty Mattes, a
former official with the California Public Utilities Commission.

"The effect of the proclamation is to take a bold step he would hope to see the next administration
start to implement," Mattes said. "He's got enough people embedded in the executive agencies
and other agencies that he can have some confidence they're going to follow through on that kind
of initiative."

--Editing by Katherine Rautenberg and Breda Lund.
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